IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN T. WASTAK : CViL ACTI ON
V.
LEH GH VALLEY HEALTH NETWORK NO. 00-4797

MVEMORANDUM AND FI NAL JUDGVENT

HUTTON, J. March 27, 2002

Presently before this Court is Defendant Lehigh Valley
Health Network’s WMdtion for Summary Judgnent (Docket No. 15),
Plaintiff John R Wastak’s Response thereto (Docket No. 21), and
Defendant’s Reply Brief (Docket No. 22). For the foregoing
reasons, Defendants’ Motion for Summary Judgnent is GRANTED.

. BACKGROUND

Plaintiff John R Wastak was enployed by Defendant Lehigh
Valley Health Network (“LVH') as the Admnistrator of the
Departnent of Psychiatry from January 8, 1990 to March 12, 1998.
See Conpl. at 13,4. Plaintiff was born on July 5, 1940 and was
forty-nine years old when he was hired, and fifty-seven years old
when he was fired. See Pl.’s Resp. at 1.

In 1997, Plaintiff had been negotiating with a Dr. Edward

Weiner to |lease office space for the Departnment of Psychiatry



(“Departnent”). See Conpl. at ¢97. In Decenber of 1997, Dr.
M chael Kauffman, the Departnment’s Chair, instructed Plaintiff to
cease all negotiations with Dr. Winer. 1d. at ¢109. Anot her
enpl oyee, Carol Burry, replaced Plaintiff as the Departnment’s
representative in the | ease negotiations. |1d.

On March 12, 1998, Dr. Kauffman infornmed Plaintiff that he
was being terminated from his enploynent, allegedly because
Plaintiff engaged in inappropriate |ease negotiations with Dr.
Weiner. |d. at ¢910. Plaintiff believed, however, that he was
fired due to his age. [d. at T11. At the tine of his
termnation, LVH presented Plaintiff with a Release Docunent,
which Plaintiff was asked to sign in connection with severance
pay arrangenents. |d. at 14.

After Dr. Kauffrman informed Plaintiff of his termnation,
Plaintiff was sent to neet with Mary Kay Gooch, a representative
of LVH s Human Resources Departnent. See Pl.’s Resp. at 3. (ooch
told Plaintiff the followng: 1) LVH was going to hire a
replacenent for Plaintiff as the Departnent’s Adm nistrator, See
Wastak Dep. at 62; 2) if Plaintiff did not sign the Rel ease, he
woul d not receive thirty-six (36) weeks of severance benefits,
Id. at 61-62; 3) Plaintiff has twenty-one (21) days wthin which
to sign the Release, 1d. at 62; and 4) Plaintiff should consult

with an attorney before signing the Rel ease. 1d. at 62.



Plaintiff attenpted to speak wth three attorney’'s on
different occasions. See Pl.’s Resp. at 3. The first attorney
claimed to have a conflict of interest with LVH which prevented
representation of the Plaintiff. 1d. The second attorney was not
interested in representing Plaintiff. 1d. The third attorney
told Plaintiff that his docket was full and had no time to
represent Plaintiff. 1d. Plaintiff decided to sign the Rel ease
within the twenty-one day review period provided for in the
Rel ease Docunent. See Conpl. at 121.

The Separation Agreenent and Release that was signed by
Plaintiff is attached to Defendant’s Mtion at “Exhibit C.” The
Rel ease states in pertinent part as follows: 1) Plaintiff agreed
not to file a lawsuit arising out of any aspect of Plaintiff’s
enpl oynent or the termnation of Plaintiff’s enploynent wth
Def endant, including the Age Discrimnation in Enploynment Act
(“ADEA") and the Pennsylvania Human Rel ations Act (“PHRA’), See
Rel ease at IV; 2) in full consideration of Plaintiff’'s agreenent
not to sue under the ADEA and the PHRA, Plaintiff received a
continuation salary for a period of thirty-six (36) weeks, which
the Plaintiff acknow edged he was not otherwi se entitled to, See
id. at fVIl; 3) the Release contains all of the promses and
understandings of the parties, See id. at {XiI; 4) Plaintiff

acknow edged that Defendant advised Plaintiff to consult with an



attorney before signing the Release, See id. at ¢9(XIl; 5)
Def endant gave Plaintiff twenty-one (21) days from the date of
receipt to sign the agreenent, See id. at fXIll; and 6) Plaintiff
was infornmed of his right to revoke his acceptance of the Rel ease
wi thin seven (7) days of signing the Rel ease, See id. at {XIV.

On July 20, 1999, Plaintiff filed a Charge of D scrimnation
with the Equal Enpl oynment Cpportunity Conmmi ssion (“EECC'), which
was approxi mately 495 days after the date of his termnation. On
March 1, 2000, the EEOC dismi ssed Plaintiff’'s Charge as untinely.
The Plaintiff filed the instant suit in the Court of Common Pl eas
of Lehigh County on or about August 21, 2000. Defendant filed a
Notice of Renbval on Septenber 21, 2000. Defendant filed a
Motion To Dismss on Septenber 27, 2000, which this Court denied
on Novenber 2, 2000. Defendant filed its Answer and Affirmative
Def enses on Decenber 1, 2000.

Plaintiff’s Conplaint nmakes the followng clains: Count 1)
age- based enpl oynent discrimnation under the Age Discrimnation
I n Enpl oynent Act (“ADEA’), 29 U S.C. 88 621 et seq.; and Count
1) age-based enploynment discrimnation under the Pennsylvania
Human Rel ations Act (“PHRA’), 42 P.S. 8§ 951, et. seq..

On August 17, 2001, Defendant Lehigh Valley Health Network
filed a Mtion for Summary Judgnent. On Cctober 26, 2001,

Plaintiff filed a response to Defendant’s Mbtion. On Decenber



17, 2001, Defendant filed a reply brief to Plaintiff’s Response.
The Court now considers these filings.

1. LEGAL STANDARD

A. Summary Judgnent St andard

Rul e 56(c) of the Federal Rules of Civil Procedure provides
that summary judgnent is appropriate if "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R Cv. P

56(c); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23,

106 S. . 2548 (1986). The party noving for summary | udgnent
"bears the initial responsibility of informng the district court
of the basis for its notion, and identifying those portions of
'the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,' which
it believes denonstrate the absence of a genuine issue of
material fact." Celotex, 477 U. S. at 323. Wen the noving party
does not bear the burden of persuasion at trial, as is the case
here, its burden "may be discharged by 'showing --that is,
pointing out to the district court--that there is an absence of

evi dence to support the nonnoving party's case." 1d. at 325.



Once the noving party has filed a properly supported notion,
the burden shifts to the nonnoving party to "set forth specific
facts showing that there is a genuine issue for trial." Fed. R
Cv. P. 56(e). The nonnoving party "may not rest upon the nere
all egations or denials of the [nonnoving] party's pleading,”
id., but nust support its response with affidavits, depositions,

answers to interrogatories, or admissions on file. See Celotex,

477 U. S. at 324; Schoch v. First Fidelity Bancorporation, 912

F.2d 654, 657 (3d Gr. 1990).
To determ ne whether summary judgnent is appropriate, the
Court nust determ ne whether any genuine issue of material fact

exists. An issue is "material” only if the dispute "m ght affect

the outcone of the suit under the governing law. " Anderson v.

Liberty Lobby, Inc., 477 U S. 242, 248, 106 S. C. 2505 (1986).

An issue is "genuine" only "if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party."
1d. If the evidence favoring the nonnoving party is "nerely
colorable,” "not significantly probative,” or anmpunts to only a
"scintilla,” summary judgnment may be granted. See id. at 249-50,

252: see also Matsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U. S. 574, 586, 106 S. Ct. 1348 (1986) ("When the noving party
has carried its burden under Rule 56(c), its opponent nust do

nore than sinply show that there is some netaphysical doubt as to



the nmaterial facts.™ (footnote omtted)). o cour se,
"[c]redibility determ nations, the weighing of the evidence, and
the drawing of legitinmate inferences from the facts are jury
functions, not those of a judge." Anderson, 477 U.S. at 255

see also Big Apple BMN Inc. v. BMNof N Am, Inc., 974 F.2d

1358, 1363 (3d GCr. 1992). Mor eover, the "evidence of the non-
nmovant is to be believed, and all justifiable inferences are to

be drawn in his favor." Anderson, 477 U S. at 255;: see also Big

Apple BMN 974 F.2d at 1363. Thus, the Court’s inquiry at the
summary judgnent stage is only the "threshold inquiry of
determ ning whether there is the need for a trial,” that is,
"whet her the evidence presents a sufficient disagreenent to
require submssion to a jury or whether it is so one-sided that

one party nust prevail as a matter of |aw Anderson, 477 U. S
at 250-52.

1. DISCUSSI ON

Def endant Lehigh Valley Health Network argues the follow ng
grounds in its Mtion For Summary Judgnent: 1) The Release
conplies with the OABPA statutory requirenents and therefore bars
Plaintiff’s ADEA Caim 2) Plaintiff’s execution of the Rel ease
bars his PHRA claim and 3) Plaintiff’s ADEA and PHRA clains are
ti me-barred because he filed his EEOC Charge 495 days after his

age discrimnation claimaccrued.



A A der Worker Benefit Protection Act (“OWMBPA’) and
Wai ver of ADEA d ains

Wai vers of ADEA clains are governed by the OWBPA See 29
U S.C. 8626(f). This statute provides that any waiver of rights
or clains under the ADEA nust be "know ng and vol untary" in order
to be effective. Id. The Congressional policy behind the OABPA is
clear; Congress renoved waivers of ADEA clains from the general
real m of contract |aw and inposed specific statutory strictures

on such waivers. See Qubre v. Entergy Operations, Inc., 522 US.

422, 426-27 (1998).

Among the requirenents of the OABPA regine are provisions
that such waivers be witten in ordinary |anguage, see
8626(f)(1)(a); that the waiver specifically refers to the rights
bei ng wai ved as rights arising under the ADEA, see 8626(f)(1)(b);
that the waiver is executed only in exchange for consideration in
addition to whatever the enployee may already be entitled, see
8626(f)(1)(d); that the individual is advised in witing to
consult with an attorney, see 8626(f)(1)(e); that the enployee is
given at least twenty-one days wthin which to consider a
proposed waiver, see 8626(f)(1)(f)(i); and that the waiver
agreenent allows the enployee a period of seven days follow ng
execution of the agreenent within which to revoke acceptance

wi thout penalty, see 8626(f)(1)(9).



It is clear that the OABPA statutory requirenments have been
met in the instant case. First, the Rel ease | anguage was cl ear
and unanbi guous. See Rel ease, attached to Def.’s Mt. as “Exh.
cC” Second, the Release specifically refers to Plaintiff’s
wai ver of rights under the ADEA and the PHRA. See Rel ease at f{I V.
Third, the Release did not require the Plaintiff to waive any
future rights or clains. Fourth, Plaintiff waived his rights
under the ADEA and PHRA in exchange for consideration of thirty-
six (36) weeks of severance pay, which Plaintiff acknow edged he
was not otherwise entitled to. Id. at VIl. Fifth, Plaintiff was
advised in witing to consult with an attorney prior to executing
the agreenent. |d. at fXIIlI. Sixth, Plaintiff was given twenty-
one (21) days to consider the Release. 1d. at X II. Plaintiff
was entitled to this twenty-one (21) day deliberations period
because the record does not indicate, nor does the Plaintiff
all ege, that the waiver was requested in connection with an exit
incentive or other enploynment term nation program offered to a
group or class of enployees. Finally, the Release provided
Plaintiff with a right to revoke the Release within seven (7)
days of its execution. |d. at fXIV. Based on the plain |anguage
of the Release, therefore, Defendant has net the statutory

requi renents of OABPA. See Sheridan v. The McGraw Hi Il Conpani es,

Inc., 129 F.Supp.2d 633, 638-40 (S.D.N.Y. 2001) (enployer’s



conpliance with the OABPA barred, as a matter of law, plaintiff’s
ADEA cl ai ns) .

In spite of the fact that the instant Release neets the
requi renents of the OMNPA, the Plaintiff mintains that his
wai ver was still not knowi ng and voluntary. Plaintiff is correct
that the OMBPA requirenents set out in 8626(f) are only m ninmum
requirenents to find a wai ver knowi ng and voluntary, and that the
ultimate test remains whether that waiver was in fact know ng and
voluntary. See 29 U S.C. 8 626(f)(1) ("a waiver my not be
considered knowing and voluntary unless at a mnimum ..." it
conplies with the listed statutory requirenents). Thus, a waiver
that conmplies with OABPA requirenents but in other respects
creates a climte of duress, for exanple, would not be know ng
and voluntary.

However, the Plaintiff has not directed the Court to any
evidence of duress or mstake that would make the Plaintiff’s
wai ver ineffective. Plaintiff states in his Response that his
enotions were overriding his intellectual processes when he
reviewed the Release. See Pl.’s Resp. at 2. However, Plaintiff
does not point to any evidence in the Record to support this
claim Furthernore, an unpleasant choice that is born of
econom ¢ circunstances does not suffice to establish duress. See

Strickland v. University of Scranton, 700 A . 2d 979, 986 (Pa.

10



Super. 1997). In the absence of threats or actual bodily harm
there can be no duress where the contracting party is free to
consult with counsel. ld.

Moreover, there seens to be little doubt about Plaintiff's
conpetency to enter into such a waiver. Plaintiff is well-
educat ed, having obtained two post-graduate degrees. Plaintiff
recei ved his Bachel or of Science degree from St. Peter’s Coll ege
in 1962, a Masters in Public Adm nistration degree from New York
University in 1972, and a Msters in Business Admnistration
degree from Case Western Reserve University in 1985. See Wastak
Dep. at 18. Plaintiff also held a responsible position with LVH,
serving as the Admnistrator of their Departnent of Psychiatry.
See Conpl. at ¢93. It is apparent, therefore, that Plaintiff’s
wai ver of his ADEA clai mwas knowi ng and vol untary.

The Plaintiff’s additional argunments as to the validity of
the waiver are also without nerit. Although Plaintiff signed the
Rel ease in March of 1998, he clains that he did not |earn that he
had been replaced by Gail Stern, who is fourteen years younger,
until Decenber 1998. Plaintiff concludes, therefore, that his
prima facie case of age discrimnation did not accrue until after
he signed the Release. Plaintiff notes that the OABPA expressly
prohi bits the waiver of clainms that nmay arise after the date the

wai ver is executed. See 29 U S.C. 8 626(f)(1)(CO.

11



Under Pennsylvania law, the accrual of a claimis governed
by the discovery rule. A claimaccrues upon “awareness of actual
injury, not upon awareness that this injury constituted a |ega

wong.” See Bickings v. Bethlehem Lukens Plate, 82 F. Supp.2d 402,

409 (E.D.Pa 2000). The awareness of an injury, for accrual
pur poses, occurs when a plaintiff knew or should have known of
the injury and that the injury had been caused by another party’s
conduct. Id. In the instant case, Plaintiff becane aware of his
injury on March 12, 1998, the date of his termnation. Moreover
whet her an enpl oyee was decei ved regarding the underlying notive
behind his discharge is irrelevant for purposes of the discovery
rule. 1d.

Plaintiff also appears to be unclear as to the required
prima facie showing for age discrimnation cases. To establish a
prima facie case for enploynent discrimnation, a plaintiff nust
show that (1) he is a nenber of a protected class, (2) he applied
for and was qualified for the position, (3) he suffered an
adverse enpl oynent action, and (4) others who are not nenbers of

his protected class were nore favorably treated. Texas Dep’'t of

Community Affairs v. Burdine, 450 U S. 248, 252-53 (1981),

McDonnel | Douglas Corp. v. Geen, 411 U S. 792, 80(1973).

The ADEA does not require a plaintiff to show that he was

repl aced by soneone under the age of 40; rather, the plaintiff

12



must nerely point to evidence that creates an inference of

discrimnation. See Pivirotto v. Innovative Systens, Inc., 191

F.3d 344, 357 (3d CGr. 1999). The Record reflects that the
Plaintiff believed inferences of age discrimnation existed at
the time of his discharge. Plaintiff stated that he believed
that Dr. Kauffman was lying to hi mregarding the real reasons for
his termnation on March 12, 1998. See Pl.’s Resp. at 1.

Plaintiff also testified that Defendant had a tendency to “get
rid of older workers.” See Pl.’s Resp. at 6; Wastak Dep. at 120.

Moreover, Plaintiff noted that a younger admnistrator in
the Psychiatry Departnent had not been term nated, despite the
fact that LVH was al |l egedly enbarki ng upon a cost cutting effort.
See Pl.’s Resp. at 6; Wstak Dep. at 121-122. Furt her nore,
Plaintiff alleged that other enployees who had been term nated
for performance reasons were permtted to transfer to other
positions within the Hospital. See Pl.’s Resp. at 6. It is
apparent, therefore, that Plaintiff’s claimaccrued on March 12,
1998, the date of his term nation.

Plaintiff also asserts that the Release violates the OABPA
because it prevents Plaintiff fromfiling a charge with the EECC.

See Release at fIV. As the Plaintiff notes, the OABPA prohibits

wai ver agreenents from precluding individuals from filing a

13



di scrimnation charge with the EECC.* However, it is the filing
of the ADEA and PHRA clains that Defendant contests in the
instant Motion, not the filing of the EECC charge. The Plaintiff
has not explained to the Court why the entire waiver that he
know ngly and voluntarily entered into should be voided due to a
provision that is inapplicable to the instant case. The
Plaintiff’s clainms that his waiver was not know ng and vol untary,
therefore, is without nerit. Accordi ngly, based on the above
analysis, Plaintiff is barred from asserting the instant ADEA
claim

B. VWai ver of the PHRA daim

Provi sions of the OABPA apply only to the ADEA and not to

state law clains. See Branker v. Pfizer, 981 F.Supp. 862, 867

(S.D.N Y. 1997) (OANBPA does not govern New York State age
di scrimnation statutes). Under Pennsylvania |law, the effect of
a release is determned by the |anguage’s ordi nary neaning. See

Butternore v. Aliquippa Hospital, 561 A 2d 733, 735 (Pa. 1989).

A release not procured by fraud, duress, or nutual mstake is

bi nding between the parties. Lanci v. Mtropolitan Insurance

Conpany, 564 A.2d 972, 974 (Pa. Super. 1989).

! 29 U.S.C. 8626(f)(4) states that “[n]o waiver may be used to justify
interfering with the protected right of an enployee to file a charge or
participate in an investigation or proceedi ng conducted by the Comn ssion.”

14



The instant Rel ease bars the Plaintiff’s PHRA claimfor the
sanme reasons that it bars Plaintiff’s ADEA claim As is
di scussed above, the I|anguage of the Release was clear and
unanbi guous, and the Plaintiff mde a knowng and voluntary
wai ver of his right to pursue clains under the PHRA. See Rel ease
at IV Moreover, the Plaintiff has not made any show ng of
fraud, m stake or duress that would make his waiver of clains
i neffective. Accordingly, Plaintiff is barred fromasserting the
instant PHRA cl aim

I V. CONCLUSI ON

Based on the detail ed OMBPA requirenents being net, the
conpetence of the Plaintiff, and the plain neaning of the
Rel ease, it is apparent that the Plaintiff is precluded from
filing the instant lawsuit. Accordingly, the Court grants the
Def endant’ s Motion for Summary Judgnent. Because the Court finds
t hat the Rel ease docunent defeats the Plaintiff’s clains, the
Court need not address Defendant’s argunent regarding the
tinmeliness of Plaintiff’s filing.

This Court’s Final Judgnment follows.

15



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN T. WASTAK : CViL ACTI ON
V.
LEH GH VALLEY HEALTH NETWORK NO. 00-4797

Fl NAL JUDGVENT

AND NOW this 27" day of March, 2002, upon
consi deration of Defendant Lehigh Valley Health Network’ s Mbtion
for Summary Judgnment (Docket No. 15), Plaintiff John R Wastak’'s
Response thereto (Docket No. 21), and Defendants’ Reply Brief
(Docket No. 22), IT IS HEREBY ORDERED t hat Defendant’s Mdtion is
GRANTED.

T I'S FURTHER ORDERED that Summary Judgnent is entered in

favor of Defendant and against Plaintiff.

BY THE COURT:

HERBERT J. HUTTON, J.



